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Last month we saw that despite any common sense reasons we may have for J ANUARY FEBRUAR

not using someone’s name or likeness in an advertisement without that person’s
permission, the California State Legislature has seen fit to write a statute which 14: Direct Marketing 4: Direct Marketin
expressly forbids such practice. Such a statute makes it much easier for someone Group Meeting Day '
to claiin that his or her rights have been violated. It simplifies the process by which TBA. Hyatt on Union S¢
a judgz can award damages to a person whose name or likeness has been used 21: Lunch Meeti 18: Point of Purct
in advertising without permission. s -uncneon Heeting P oroimt of Fure

This month we are going to look at a related, but at the same time, quite distinct Speaker:. Robin Wo!aner, ShO\l{
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aspect of the problem; the use of one’s likeness for commercial purposes.

In December of 1979, a sharply divided California Supreme court decided that
the heirs of Bela Lugosi were not entitled to receive money from Universal Studios :
for the use by Universal of Bela Lugosi’s likeness on merchandising properties.
The bzsic question was whether, in the course of his movie contracts with Univer- APRIL MAY
sal, Bela Lugosi had actually granted Universal the right to make use off his likeness 1: Comedy Day 6: Hispanic Day
in merchandising properties separate from the movies themselves. Secondly, even (Humor in Advertising) § 20: Luncheon Me
if Lugosi had indeed granted such rights to Universal, the question was raised as T.B.A.
to whéther these rights descended to the heirs of Lugosi following Lugesi’s death.

The facts as explained by the Court are quite fascinating, but limitations of space 15: Cable Car Awards

prevert me from exploring all of the facts and the different ramifications that could
flow from conflicting interpretations of the facts. The varying interpretations of the
-contract between Lugosi and Universal, although important, are probably less signifi-

(tentative)

cant to those of you in the-advertising industry, as opposed to the movie industry. -
The case turned on the fact that Bela Lugosi himself, during his own lifetime, never

sought to commercially exploit his name or likeness in connections ‘with the opera- FOR RESERVATIONS (th

tion of any business or the sale of any product or service, S on ne. —
or likeness with a business, product or service, acc P Ve i
createci a tangil ‘ > produc
be created by one'whe organizes'a‘businessul
month s column, such a right is considered to be a part of the law of priva
has generally been held that the “right of privacy,” in its more general interpreta-
tion, does not survive the death of the person who would claim such right of privacy.
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In other words, it was necessary for Lugosi to go beyond the mere “right of privacy”
and to have expressly transformed this “right of publicity” to a tangible commer-
cial exploitation. The majority of the Supreme Court deemed it unreasonable for
Lugosi’s heirs to urge that even though their immediate ancestor did not exploit
the flood of publicity he received in his lifetime for commercial purposes, the op-
portunity to have done so is property which descends to his heirs. The Court held
that such an “opportunity” cannot descend after death of the person who original-
ly had the right to make such claims.

As we noted last month, there is no doubt that a “right of publicity” has been
upheld in courts throughout the country. I would not advise going out and using
someone else’s name or likeness without that person’s permission. But, in Califor-
nia at least, pursuant to the Lugosi case, you are entitied to use the name and
likeness for commercial purposes of someone who is nc longer alive, assuming
that person did not commercially exploit his or her name or likeness during his
or her lifetime. However, you should also be aware that some cases have held

_ that commercial exploitation of a person’s name or likeness after his or her death -
p

may infringe upon the “right of privacy” of the immediate family of that person.
This situation probably would not arise in the context of an advertisement, but it -
may arise in the context of a fictional rendition of real events. Furthermore, there
may be several ways to define “commercial exploitation.”

For your information, (and I write this before knowing the eventual fate of the
Chief Justice) Rose Bird dissented from the majority opinion of the California
Supreme Court. She thought that the heirs of Bela Lugosi did have the right to
exclusively exploit Mr. Lugosi’s rather distinctive features, even after his death.
Ms. Bird proposed that the California Legislature adopt a 75-year period as a time
during which only the heirs may continue to exploit a living person’s name or
likeness. (The 75-year period was derived from that used in the copyright statute.)
According to the Chief Justice, any commercial right inherent in Mr. Lugosi’s
features necessarily descends to his heirs. The closeness.of the.Court’s ruling would
indicate that had the specific facts of the case been slightly different, the majority
of the Court may have held in favor of Lugosi’s heirs. It should also serve as a
warning signal that you should not go out and begin usinga real person’s name
or likeness in your next multi-million dollar advertising campaign, merely because
that person is now'deceased. Some serious investigation, legal or otherwise, is
warranted before putting that person’s face on a billboard.

Next month we will discuss some basic issues concerning reglst
son’s face or name as a trademark at the U.S. Trademark+@

Roy S. Gordet specializes arks and copyrights and related aspects of
advertising law at the Palo Alto firm of Wilson, Sonsini, Goodrich & Rosati.




